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)
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)

CC Docket No. 96-98

COMMENTS OF GENERAL COMMUNICATION, INC.

By its undersigned attorneys, General Communication, Inc. ("GCI"), hereby submits

comments in response to the Notice of Inquiry issued by the Commission in the captioned

proceeding.! GCl's own experience in securing rights-of-way for the installation ofcompetitive
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telecommunications facilities underscores the need for Commission action with respect to the

management of public rights-of-way, including compensation practices, as it is related to the

development of facilities-based competition. Specifically, more clearly defined processes and

the elimination of local and state regulations that are not competitively neutral will help

eliminate some impediments to the development of facilities-based competition, which have

been raised or perpetuated by state and local governments.

OVERVIEW

GCl's experience with rights-of-way management and compensation issues may be

illustrated using three examples. In the State of Washington, GCI pursued a permit to install a

submarine cable landing for over fourteen months before it secured the necessary authorization -

once the vessel was already on site to install the approved cable. Related to the same project,

GCI encountered difficulties in acquiring access to a right-of-way from the cable landing point to

the terminal station in Snohomish County, related to franchise permit requirements and cable

placement. Finally, in Alaska, GCI has identified and notified the state of specific statutes and

regulations that fail to satisfy the nondiscrimination and competitively neutral requirements of

rights-of-way management mandated under Section 253(c) of the Communications Act of 1934,

as amended (the "Act"). In each case, GCI believes that state policies must be developed or

(..continued)
Excessive Taxes And Assessments; Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996; Notice of Proposed Rulemaking and Notice ofInguirv in WT
Docket No. 99-217, and Third Further Notice of Proposed Rulemaking in CC Docket No. 96-98
(reI. July 7, 1999).
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amended to satisfy the statutory requirement that compensation for and management of rights-of-

way be nondiscriminatory and competitively neutral.

1. State of Washineton

In September 1997, GCI, through its permit agent, contacted the Washington State

Department of Natural Resources ("DNR") about obtaining a right-of-way permit to use

submerged lands for the construction of a submarine cable landing. The permit application was

submitted in early November 1997. Gel did not obtain a permit until mid- December 1998, over

fourteen months after its initial contact with the Washington DNR. This process took an

extraordinarily long time to complete, far longer than a reasonable and rational business plan

would anticipate. In fact, GCI did not have its permit in hand until the vessel had arrived on the

shore, ready to finish laying the cable, which at this point extended over 2,300 miles and was

planned to connect Anchorage, Fairbanks, and Juneau to Seattle.

Adding to the difficulty in securing the necessary permit was the indefinite process for

obtaining permit authority and the unsubstantiated and, in GCl's opinion, rather high

compensation rate. GCI worked with one staff person at Washington DNR for over ten months

to obtain the permit, but after it became apparent that these efforts had resulted in little

substantive progress toward securing the permit, GCI had to pursue alternative channels within

the DNR. In addition, a significant impediment to finalizing the permit both in the midst of this

process and during its final stages was the fee to be assessed for the land values. Washington

DNR appeared to have no documented process for determining land values and proposed a fee

structure based on a percentage of comparable upland values. The Washington DNR estimate of
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upland land values, however, exceeded GCl's appraisal by 600 percent. The final price was

achieved through negotiation, and GCI does not believe that the amount reflects "fair and

reasonable compensation" as required by Section 253(c) of the Act. For obvious reasons,

however, GCI could not afford to abandon the permit process.

This experience illustrates the fact that states must develop clear processes for granting

access to rights-of-way that should include rate development methodologies. Without this

information, carriers will expend needless time and effort pursuing permits, including engaging

in blind compensation negotiations with the authorizing entity. In a situation where no

alternative right-of-way is available, the possibility for discriminatory compensation structures

that are not competitively neutral is great.

2. Snohomish County, WashinKton

GCI also faced delays and administrative uncertainty associated with its attempt to install

its submarine cable up to and at the terminal station in Snohomish County. The fiber terminal

station is situated 2.7 miles from the point where the submarine cable reaches shore. In two

areas - the mandated placement of the cable and the requirement for a franchise permit - county

officials imposed costly requirements upon GCI that could not be traced to any delineated

process or regulation. These requirements were inconsistent with Gel's commissioned

engineering surveys and with previous instructions provided by the county.

With regard to the placement of the cable, the county insisted that the facility be placed in

the center of the road, even though there was room along the berm to place the cable. Requiring

GCI to lay the cable down the center of the road caused unsafe traffic conditions and raised the

-4-

...._.- _---_ _.~-_.__.._--_.._----- ----------------------



Comments of General Communication, Inc.
October 12, 1999

WT Docket No. 99-217
CC Docket No. 96-98

possibility of road settling and interference with water and sewer facilities. Having required GCI

to construct in the road, Gel had to bury conduit seven feet below grade, backfill the entire

trench with cement slurry, and then resurface the entire road. GCI estimates that these otherwise

needless requirements, given the alternative of running the cable alongside the road, tripled the

expense of this project. GCI was never given any rational by the county for the requirement to

utilize the right-of-way in a more disruptive and expensive manner than proposed by GCl.

The county's approach to the actual pennit requirements was similarly vague. At the

beginning of the pennitting process, county officials stated that a franchise pennit would not be

required for use of the right-of-way. Several months later, however, and after the right-of-way

pennit had been issued, the county "reversed" its earlier statement and required a franchise

pennit, which takes an average of six months to obtain. GCI still is not satisfied that the

franchise pennit actually is required, but again, when no suitably expeditious alternative is

available, the carrier is forced to accede to the governing entity's demands, even when they seem

unreasonable and unsupported by law, regulation, or policy.

3. Alaska - Statutes and Regulations

GCI has also determined that certain Alaska statutes and regulations fail to satisfy the

statutory requirement that rights-of-way management be nondiscriminatory and competitively

neutral. First, certain provisions of the Alaska code discriminate against for-profit

telecommunications providers in favor of non-profit telecommunications providers. These

provisions, described in more detail in the attached letter addressed to the Lieutenant Governor

of Alaska, pennit a non-profit provider to pay less that a for-profit provider for use of the same
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rights-of-way unless a determination is made that it is in the state's best interest to assess all

providers, regardless of their profit status, based on the appraised market value of the property.

Second, the Alaska Administrative Code imposes user fees for surface use of land (rights-

of-way) that are not competitively neutral among technologies. Providers using fiber optic

facilities are assessed an annual fee equal to the yearly fair market rental value of the land

pursuant to an appraisal commissioned at the applicant's expense and subject to adjustment at

five-year intervals. Providers using any other technology are assessed an annual fee of$100 per

acre, but no less than $200. This policy on its face assesses compensation for rights-of-way use

that is not competitively neutral, contrary to Section 253(c) of the Act. These regulations also

are explained in more detail in the attached letter. GCI hopes that by bringing these statutory and

regulatory provisions to the attention ofAlaska officials will lead to appropriate changes in the

law to make it consistent with federal law.
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Based on the foregoing, GCI urges the Commission to act quickly and decisively with

respect to requests for preemption of state or local statutes, regulations, policies, or actions with

respect to management of and compensation for rights-of-way that are discriminatory and not

competitively neutral. In addition, GCI proposes that the Commission, in conjunction with the

Local and State Government Advisory Committee, provide guidance to states and local

governments regarding rights-of-way policies that will promote and not impede the deployment

of telecommunications services.

Respectfully submitted,

Joe D. Edge
Tina M. Pidgeon
DRINKER BIDDLE & REATH LLP
1500 K Street, N.W., Suite 1100
Washington, D.C. 20005
(202) 842-8800
(202) 842-8465 FAX

Attorneys for
GENERAL COMMUNICATION, INC.

Dated: October 12, 1999
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October 1]. 1999

Honolable fran tnmer, Lieutenant GoverDOT
Stare of Alaska
P.O. Box 110015
1uneau, Alaska 99811

Subject: FCC NOticeOfTnqlliry
Fiber Optic Faciliti ~
Regulations" Chi rgcs for State and
Local Goverament PJghu-of-Way

Dear LieulcDaDt Governor Ulmer:

Thank you for the opportunity to :.omment on our perspective ofhow state and local
go\'et'Dmenu ate charging, or sho ,lid charge, for the use of rights~f-wayon state and
local government lands. OCI bas con~ with the state', statutory and regutato!)'
rights-of-way policia. While thi I is the fmt communication with your office on thcae
issues, Gel has previously made Its position known in comspondence with the
Department ofNatural Resource .

By copy of this Jetter to the Offi( c of the ScordItY, Federal Comlhunications
Commission, Gel iJ also submit ing its commenlS for the proposed role-making and
notice of inquiry (FCC Notice ofInquity OD Access 10 Public R.ightl~f-Wa)' and
Franchise 'Fees, puagnphs 70 tlirough 80). Our inteat is to provide comments regarding
our perception ofthe statutory IIld regulatory requirements atTeetine iuuance ofrights
of-way aa'OIl state landl.

Our concerns relate to the State nAluka Department of Natural Resources'li aurcnt
statutes md regulations IS they; lPJ)ly to fiber optics rights~f-WIly and
telecommunicatioftl providers. First, as written, the provisions of AS 38.0S.85O(b) and
AS JI.OS,810(t) diKrimhwe be tween "for-profit" ad "lloD·pl'Ofit" tcloc.ommuni~ons
provideD. Seoondly. Ii written the regulatiOft51ft not competitively neutral between
telecommUftieations tethnologil $. lAstly, "applied to rightJ-of-W&)', the fute's policy
is inc.onsilltent with established appraisal policy.

1. As written, the provisions cfAS 38.0S.8S0(b) ad AS 31.05.810(1) diBgUninate
between "for-profi() ad "'11 c>n-profic"' telec:ommuniC8tioRl pl'O~idcn.

5151 Fairbanks Stree: • Anchorage. Alaska 99503 • 901/786-9260
CiIbI4 HMc4I.provIdMJby GCI c.ltIe. Inc.
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Under the provialonl ofAS 38.0S.IS~) the commissioner "shaJ1'1 w';ve the foe for
rights..af-way issued to non-profrt pr )viders.~ ICCOrdiDg to AS 38.05.810(1), the
commissioner ··sh.lI" lease statt lane Ifor less than the apprai~ed value to non-profit
providers. Both provisions have dis. mioDary IU1hority based on t best interest finding.
Privtie for-profit telecommunieatiOE s providetS arc not eligible for the waiver.

A. it now stands. I for-profrt and 11 on-profi& wlecommWlications provider. side by side
in the same risbt~f-w.y. will pay d fferent nita unless the Comminionet makes a best
interest finding to charge the non-pI~t provider fair madcet value rental. Absent a
commissioner's fmdiag that it is in he state", bat intuest 10 c:harse feel based aD
appraised fair market value to all tel ecommunieatiODS p1Ovidm. the sta1utQ

impenniuibly dJacriminlteS betwec n for-profn and Don-profit telecommunications
providen.

Cwrently, non-profit member own. r ooopcrative associ.tiona using either traditional or
fiber optic technology II1'C utilizing righ~f-way for which the fees havo been WiUvcd in
accordanu with the statute. Even j f the discretionary feature of the statutory scbcm~ can
be resolved by an lero" the board t*t interest finding mandating fair mar1cet value
payments for all pro~iders, those ri ghta~.w.y issued .iDee the enactment of the
Telecommunications Act ill J996 ( 0 not meet the requimnenta.

Although there may have been • ti De when special treatment ofnon-profit cooperatives
wu appropri81e, today"s reality is that non-profits are competing with for-profit
c:orpomiadl in may areas, includh II long distanee and Inwnet services. Non-profit
providers have even installlld fiber optic .ystem. and. a&c iDJtallatioD, then lusecl
capacity to for-profit enterprises c )mpeting with other for1Jfofit corporations.

The exisdng policy is DOt fair and nondisaiminatory to all tclec:ommunicat.ions providers
ofcomparable 5e1Vioes. A fair u( nondiJcri.m.iAl1Ory policy would treat all providen
equally.

2. A. written, tho regulations an, not competitively neutnJ between tcJocommuni~tions

tecImologiee.

Title II oftbe Alasb AdminiSIrJ .bve Code. Chapter S. SectioD 10 governa the
Department ofNatunl Resouru: user fees fur sulfate use oflands admiDist«ed by the
Department. SubHCtion (e) (11) (e) specifies '"for. fibQ'"~ptictelecommunications
system, an annual fee equal to tb' yearly fair market reatal value ofthe land, u
determined by an appraisal at thE applicant's expense. and lubject to adjustment at five
y.. intervab after a reappraisal It the appliC'4Dt's expense, .. ," However, all other fomu
oftelecommunic:ali.ons facilities ate subject to different regulatory provisions:
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(A) for a DOD-exCJoivc usc ~ mer than • fiber optic telecommunications system
u provided in (C) ofthis par;~ UllDDuaJ fee of $100 per acre, but no less
than S200;

(8) fnr an exclusive use oth~ If than a fibu~ptic ~eoommunieations sX!tem as
erovided in (C) of this pary :!Rh, an annual fee equal to the director's estiJnate of
the yearly fair market rental ',aJue;

ConseqUeDtly, local exchange carrie rs using tnlditionaJ wire technology are chuged
different mes for non.exclusive use (1100 p. acre VetSU5 the appraised fair market
value). A different metbodololY to determine fea also applies to exclusive use rigbts
of-way (diredor'. estimate for non· fibC2' optic versus appraisal and five year reappraisals
tor fiber optio systems.)

ftJ Doted i.D the proposed Nle mlllci 1& the competition sOU8bt by the
T.,aecommUDieatioDB Act depends 1n part on the change in technology between the
incumbenl traditional wire based fi ciliti.. aDd feCalt tedulology beina iutaJlcd by the
competitive local exehanlc carrier. I. ne discrimination between the cmsting wj~
fac:i1ities and fib.. opde facilili. under 11 AAe OS.010 (eX) 1) is contr3ry to the.tNd
purpotea of the TelecommuDi<:atio t1S Act.

). As applied to tiber optics rip_ ,-ofway. the stale's policy is inconsistent with
appraisal practi~ tnd 1000d PIblic policy.

The stated appraisal policy adopt.e II under I I Me 05.010 in "The Special Appraisal
lnstructiOIll for Fiber Optic Syrtel ns" mllld8tes appraising each risht ofway at 100
percent of the mutet rental value ofthe Jand. ilTespective ofany shared use. That policy
i. inconsistent with appraisal pI'a( ace aad sound public policy. Section 5 oCthe special
instructions pertaiDiu8 tQ method, )loBY specifies that: "The appraiser will appraise eaeh
right-of-way at 100 percent oflhe market tema1 value oftbe land and will disregard die
eft'ect on value. ifany. of ,bared, igbt-of-way." Unless the easement rights granted
equate to the fee simple intaat, :he impa<.1 on the: st.Idc and the uae!l granted to the
permittee do DOt equate &0 100-/0, An ouaight maodltc 0(100 porc;cnt of lhe market
rcutal value of the laacl q Dot aD Ippropriae.e. lair or juat rental.

Orautinl of an easement oaJy all)WS tboIe uses idmtified in the wanent and any .
Incidental rights aulborized by 11 w. lJsUUl~ of ID eucrnent. either non~clusivc or
exclusive. lava III UDderlyin, lOe simple iDterest in tho State ofA1uka. ThaI
underlying fee simple interest III Iy be IUbjoct to additioaal npts-or-way in the cue ofa
Doa-exclUlive euemeDt, or m.~ ,be subject to use by the state for purposes not
inCXtDSilteN with the gram ofrif .ht-of-way.
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In the cue of I non-exc:lusive easeu em. the state reWnt the right 10 grant rights-of-way
to multiple \LIm. Vi. a ",is one ano' her, multiple usen are subject to the priority rip'"
establi'hed by time of installation o' 'the various lUCS. Subsequeat usm must not impair
the right. ofmmnS uteri and musl avoid impacting those existilJl uses. AJ a ~uJt of
subsequent gIllRu ofrightJ-of-way, an exiaq uscr iJ libly to cxperieoc:c increased
operational costs, risks of loss due t) the activities ofthesub'Clquent usm, IIIId reduced
opportunity to expand or repl~ex I&ting flWiliti.. Furthermo~ it is the Department of
Natural R.esourees' policy that subs:quem \&Sen obtain letter. of ftoa.-objectioll &om prior
existing intcrau 88 part ofthe pent litting pmcess. Frequently tbe prior existing ia,terest3
place conditions on the ialuance of dae lettem ofDOtI~bjectiollthat oftm impact a
subsequent user's ability to ute the right-of-way. Di&reprding the etTeas ofshared
rights-of-way does not ~mport wit h staDdard appraisal practice, nor i. it an appropriate
charge to the user.

Lutly lOund public policy should f~counge multiple usc orjoint usage otrights~f-w.y.

Requiring fUll value for a shamS Ul e alooa with the aaeudant risb does not encourage
multiple or joint use.

R.ecommendatioDi:

To be CODlpetitive in the global ec >nomy. Aluka must develop its tel~mmunieatiON
inf'Qstructln. Gel .troq1y suppa r1s the d~elopmefttof NwMde policy that promotes
such de\'eJopment Our pmetel1c' t is an overall policy that c:ncourases development by
limitinl its fees to reimbunanCDt for admiDiattative costs as other stites and
comrnuniti.. have done. On the 01 her baDd, GCIUDderstands tho state's fi'cal i~sues and
the Deed (or I fUlQoabie retum 011 state RIOUrCe8. A fair and reasonable IIppJO¥h to
compensation for we of the state' • retources lfOUld be the adoption ofa fair marlcet
value standard for rights ofway .;ross Slate IUlds. That approach. however, muat apply
equally to aU teJecommuniQlions provider•• wheth.. traditiolUll wire based or fiber
optic. for-profit or ftOD-profit.

OCI tdtoOWledgC5 the traditional thiaking behind the State's policy that allowed disposal
or waF of.tIle lands at leas thu I fair market value (or waived payment altogether) to
non-profit cooperative UsoQatiOlIl providing toIepboDe or olectric traftSmiJlion and
distribution 1eMc:et. but utility d ~r• .dation end the TelecommunicatioDll Act of 1996,
requires the elimination ofwaive :s for all eatities.



Honorable Fran Ulmer
October 11, 1999
Page 5

Current ctIte prattic.e is to obarae an annual rental, which typieally comes trom operating
funds. 0fteD the capital funding lI<K ree wilt not authorize payment ofopentionll
dWgC3. but win participate in the f\ ndU18 ofcapita! project acquisition 00.19. man
effort to plovide altematives far pa, ment ofthe r~ for tel.-.ommunications riJbtB~f

way, OCT e:ndones a ptog1'lm that a110ws the option of either annual paymentJ or a lwnp
sum payment for the improvement',: life cycle for an ex1a1ded period oftim~ ~uch u 2S
years. AJdJoup a lump sum paym. nt will not allow for the periodi~ increase in the
anmaal rents IS it Qlf1'el1tJy clone. it nlY have signitieaot capital t\mding or operational
cost benefits to the users while pro, iding the ,ute the ule of. larger initial sum offunds.

011
Viee PresidCllt & General Manaael
Cable It 'Enter1ainlllart

cc: Commissioner Jobo Shivley


